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Current Lopics. 

HE additional judges of the New York 
Court of Appeals authorized by the 
amendment to the Constitution adopted by 
vote of the people in November last, were 
announced on the first inst. Governor 
They are Justices Edgar J. 
Cullen, of Brooklyn, Judson S. Landon, of 
Schenectady, and William S. Werner, of 
Rochester. All are now members of the Ap- 
pellate Division of the Supreme Court. The 
plan of designating three instead of four 


by 
Roosevelt. 


justices, as was Gov. Roosevelt’s first inten- | 


tion, was followed on the advice of the pres- 
ent members of the Court of Appeals. In 
pursuance of the first plan, the governor had 
selected Justices Cullen, of Brooklyn, Lan- 
don, of Schenectady, Patterson, of New 
York, and Childs, of Medina; the latter two, 
however, declined the appointment, much to 
the regret of Gov. Roosevelt who, as an- 
nounced in the last issue of the Law Jour- 
NAL, was particularly anxious to have Jus- 
tice Patterson accept a seat on the Court of 
Appeals bench. This his colleagues would 
Vou. 61 —No. 1. 


XUM 


| 

| not consent to, the unanimous opinion being 
| that his place could not well be filled. “Jus- 
| tice Patterson was keenly appreciative of the 
| honor conferred in the governor’s designa- 
tion and insistence, but finally deferred to the 
| wishes of his colleagues and came to Albany 
| for the purpose of personally declining the 
honor sought to be conferred. Regarding 
his tender of the judgeship to Justice Patter- 
son, Gov. Roosevelt said: ‘ I took the great- 
est pleasure in offering the appointment to 
Judge Patterson, because, like other citizens 
of New York, I had been able to watch his 
course at close range, and | felt honored my- 
self at the privilege of showing my apprecia- 
tion of a judge so upright and able.” The 
original Court of Appeals consists of a chief 
judge and six associates, the number of the 
latter being now increased to nine. The 
court will convene on the gth inst., and, ac- 
cording to the plan adopted, all of the judges 
of the original court will sit for the first two 
weeks; then three of the associate judges will 
go off the bench for the purpose of writing 
opinions, their places being taken by the 
three new judges. At the end of two weeks 
more the other three associate judges will go 
off the bench and their places will be taken 
by the three judges who first went off. At 
the end of six weeks the court will take a 
week’s recess, and this plan will be followed 
throughout the year. 





Thus, in every seven 
weeks the court will be in session six weeks, 
and each judge will serve four weeks on the 
bench, with three weeks in which to write 
Formerly the court remained in 
session for four weeks, and then took a recess 
The new plan will be fol- 
lowed until July 1, when the usual summer 
recess will be taken until the first week in 
October. It is one of the features of the 


opinions. 


for three weeks. 





plan of relief that the chief judge shall sit 
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continuously, by reason of the work in the 
consultation room. It is confidently ex- 
pected that by reason of the additions to the 
membership of the court its sitting time will 
be increased fully fifty per cent., and that it 
will be possible to practically clear the calen- 
dar in two years. There are at present 880 
appeals pending argument before the court. 
Heretofore about three years has been 
required after notice of appeal to reach a 
decision in a given case, and this fact has 
frequently led to appeals being taken by 
parties who, without feeling at all confident 
of ultimate success, took this course in order 
to secure the two or three years’ delay which 
must necessarily ensue before judgment 
could be entered. With prospect of much 
more speedy results, it is not improbable 
that there will be fewer appeals taken, and 
thus the work of the court will be lightened. 
The plan thus briefly outlined, while not per- 
haps the ideal one, gives promise of results 
quite satisfactory to lawyers and litigants by 
whom its operation will be watched with 
interest. 


The retirement of Justice Hardin from the 
bench of the Fourth Appellate Division was 
marked by a notable gathering of judges and 
lawyers at Rochester, N. Y., on the 2oth ult., 
assembled to testify their appreciation of the 
retiring jurist’s services and their sincere re- 
gret that he could not longer serve the people 
in his capacity as a judge. The department 
includes the Fifth, Seventh and Eighth judi- 
cial districts, and on the occasion referred to 
every county in the three districts was repre- 
sented. Former chief judge of the Court of 
Appeals, Charles Andrews, presided, and 
with others testified to the esteem in which 
Justice Hardin is held in words of warmest 
eulogy. Twenty-eight years ago Judge 
Hardin took his seat on the Supreme bench; 
he has completed two terms of fourteen years 
each, with a couple of years still to serve be- 
fore reaching the age of retirement. He pre- 


ferred not to accept a re-election for that 
time, but voluntarily retired while in the full 
possession of the faculties which have im- 
pressed his name imperishably upon the 
iurisprudence of the State. 


He carries with 








him into retirement from judicial labors uni- 
versal good wishes for many years of honor 
and happiness. Another notable judiciai 
record closed with the retirement of Justice 
Joseph F. Barnard, of Poughkeepsie, N. Y., 
after thirty-six years of continuous service 
on the bench of the Supreme Court. He was 
elected to the bench in 1863 for eight years, 
re-elected in 1871 for a term of fourteen 
years, and again re-elected in 1885 for a term 
of fourteen years. The age limit overtook 
him in 1893, and he has served since by ap- 
pointment of the governor under a provision 
especially inserted in the last Constitution of 
the State to meet his case. The term for 
which he was last elected having expired, he 
will not be again eligible for assignment. 
Justice Barnard. was born in Nantucket, 
Mass., in 1823. He was graduated from 
Yale college in 1841, and was admitted to the 
bar in 1844, after which he practiced law in 
Poughkeepsie until his elevation to the bench 
in 1863. In 1870 he was appointed by the 
governor presiding justice of the General 
Term. His last two elections were not op- 
posed. It is estimated that Judge Barnard 
has tried more than 100,000 issues of law and 
fact. 


A lawyer resuming the practice of his pro- 
fession after passing his ninety-fourth year 
is an event so seldom witnessed that it calls 
for something more than passing comment. 
The gentleman who has achieved this rare 
distinction is Benjamin Douglas Silliman, 
LL. D., of New York. He may well be de- 
scribed as the “ Grand Old Man ” of the legal 
profession; a relic of a former generation. 
Jorn in Newport, R. I., September 24, 1805, 
his family removed to New York when he 
was a child, and since that time he has been a 
resident mainly of the city of Brooklyn. He 
is descended from Pilgrim stock, and on the 
side of his father’s mother traces his lineage 
to John Alden and Priscilla Mullins. Gen- 
eral G. S. Silliman, of Connecticut, was his 
grandfather, and Gold S. Silliman his father; 
the latter died in Brooklyn, N. Y., in 1868, 
at the age of ninety-one. Benjamin D. Silli- 
man was graduated from Yale in 1824, and is 
now the sole surviving member of that not- 
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able class. Having studied law in the office 
of Chancellor Kent and his son, Judge Wil- 
liam Kent, Mr. Silliman was admitted to the 
bar in 1829, and began practice in New York 
City. His success has been remarkable. It 
has been said of him that he never lost his 
temper in court, and that his successes were 
invariably won by methods dignified, manly 
In early life a Whig, Mr. 
Silliman represented his party in the legisla- 
ture from Brooklyn, as far back as 1838. He 
was frequently a delegate to local, State and 
National conventions. 


and honorable. 


In 1854, as a Repub- 
lican, he accepted the office of district attor- 
ney for the eastern district of New York, but 
resigned in 1866 because the duties of the 
office interefered with his practice. In 1872 
he became a member of the commission to 
revise the Constitution of the State of New 
York, and in 1873 was defeated as a candi- 
date for attorney-general of the State. In 
the same year Columbia College conferred 
upon Mr. Silliman the honorary degree of 
LL. D., and in 1874 Yale conferred a similar 
honor upon him. For twenty years he was 
president of the Brooklyn Club, has also been 
president of the Yale Alumni Association, 
and has been a director in numerous literary 
He was also 
one of the founders and vice-president of the 
Bar Association. 


and benevolent associations. 


If, as we are told by spe- 
cialists, marriage is conducive to longevity, 
then one of the ex- 
ceptions, for he has avoided wedlock, to- 
gether with stimulants of all kinds and all 
irregular habits. 


Mr. Silliman, inust be 


His remarkable success at 
the bar doubtless has been due to his pro- 
digious industry, coupled with native ability. 
Something over ten vears ago, at the time of 
his retirement from active practice, Mr. Silli- 
man was tendered a public banquet at Del- 
monico’s. Now, his health having greatly 
improved, he returns to active practice with 
mind as clear and brain almost as active as 
if he had not been engaged in the practice of 
the law for more than sixty vears. A learned 
lawyer, a ripe scholar, a lover of his race, and 
withal modest to a fault as to his personal 
achievements, Mr. Silliman, as he approaches 
the century mark, enjoys remarkably good 
health, is wonderfully vigorous in mind and 


XUH 
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body, and is able to look back upon a well- 
spent life, a life of toil and triumph. Those 
who enjoy the rare privilege of his personal 
acquaintance say that he possesses a rare 
fund of reminescence and anecdote of many 
of the great statesmen and lawyers of the 
past, including not a few former governors 
of New York with whom he was on terms of 
intimacy, and that when in the mood he is 
one of the most entertaining of men. Long 
may he live as a link connecting us with 
former generations. 


\propos of ‘Mr. Silliman’s resumption of 
practice, it is interesting to observe that the 
English legal journals are endeavoring to 
ascertain who is the oldest practitioner in 
England. Mr. George Hensman, who was 
admitted in 1831, two years after Mr. Silli- 
man, seems to be entitled to the honor; but 
two other solicitors are stated in the Law List 
to have been admitted in 1831, viz.: Mr. John 
Shaw and Mr. W. D. H. Oehme, of Upper 


Norwood, 


We begin the publication in this issue of a 
somewhat elaborate biographical sketch of 
Lucien Brock Proctor, the well-known his- 
torian and legal biographer which, if prop- 
erly written, cannot, we think, fail to interest 
and instruct our readers. Although he has 
been before the public for many years, owing 
to his own peculiar modesty in this regard, 
very little has ever been written about Mr. 
Proctor’s life and career. The article, which 
will be continued through several numbers 
of the ALtnany Law JourNnat, will, we be- 
lieve, appeal not only to Albanians, but to 
readers in all parts of the country who have 
been interested and instructed by his many 
productions on historical and legal topics, 
but who know little or nothing of the writer 
personally, or of his long and remarkably 
successful career at the bar, which has been 
set forth in some detail. 

The North Carolina Bar Association, al- 


thouch a mere fledgling among similar 
organizations, having begun its existence on 


the roth of February, 1899, appears to be in 





a very healthy and flourishing condition. 
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There were 157 charter members, the num- 
ber having increased to nearly 300 at the end 
of the year. The first annual meeting was 
held on July 5th, 6th and 7th, at Morehead 
City, N. C., with 114 members present. The 
officers for 1899-1900 include: President, 
Chas. F. Warren; Secretary and Treasurer, 
J. Crawford Biggs; Executive Committee, 
F. H. Busbee (Chairman), J. S. Manning, 
W. R. Allen, R. B. Peebles, H. A. London 
and Clement Manly. The organization evi- 
dently is admirably officered, and its flourish- 
ing condition is a matter for general con- 
gratulation. 


> 


Rotes of Gases. 

Divorce — Judgment for Alimony — Effect. — 
In Johns v. Johns, decided by the New York Su- 
preme Court, Appellate Division, Second Depart- 
ment, in November, 1899, it appeared that a 
judgment for divorce directed the payment of 
alimony to the wife during her lifetime, and also 
required the husband to pay the premiums on 


insurance policies issued*on his life, which were | 





payable to the wife, and only became due and | 


payable on his death. 
the fact that the judgment made provision, in the 
matter of the insurance policies, for plaintiff on 
defendant’s death, the provision directing payment 
of alimony to plaintiff during her lifetime meant 
during the lives of both parties, and hence had no 
hinding force after defendant’s death. The court 
said in part: 

In Field v. Field (15 Abb. N. C. 434), Mr. Justice 
Van Brunt reached the conclusion, in construing 
the provision of a judgment directing the payment 
of alimony to the plaintiff during her life. that it 
did not have the effect of extending its operation 
beyond the lifetime of either of the parties. Upon 
appeal the General Term affirmed the decision of 
Mr. Justice Van Brunt, and for the reasons stated 
in his opinion (Id. 437, 438). In Galusha_ v. 


Galusha (43 Hun, 181) the subject was again under | 


It was held that in view of | 





consideration, and it was therein held (Mr. Justice | 


Bradley writing the opinion) that, in order to 
render effectual payment of alimony after the 
death of the party charged, some direction was 
required to be made in the judgment to effectuate 


such purpose; and it is evident, from the discussion | 
therein had, that the mere expression directing | 


payment during the life of the party entitled was 
not sufficient to charge the estate of the deceased 
party, as no method was provided for its enforce- 
ment. In that case the judgment provided for 
alimony during the life of the plaintiff, to he 
secured by a mortgage, with the reservation of 
right in either party to apply for a change of the 





| “ until the further order of this court, 


condition. For this reason the legal effect of the 
judgment after the death of the husband was not 
expressly decided. This decision was modified 
upon appeal. (Id., 116 N. Y. 635, 22 N. E. 1114.) 


| But it was upon other grounds, and in nowise 


affected the question which we are now consider- 
ing. The same rule obtains in Massachusetts as 
was announced in the Field case, supra. (Knapp 
v. Knapp, 134 Mass. 353.) It 4s to be borne in 
mind that, under the provisions of law as existing 
in this State, the innocent wife who obtains a 
divorce does not lose her right of dower in the 
estate of her husband, existing at the time. Her 
right to be endowed is only excluded from subse- 
quently acquired real property. This consider- 
ation, among others, led Mr. Justice Van Brunt 
and the General Term of the First Department to 
the conclusion which they reached; and in 2 Nels 
Div. & Sep. (sec. 932), the learned author reaches 
the conclusion that, in those States where the 
divorce does not terminate the right of dower, the 
effect of a decree awarding alimony during life 
terminates with the death of the party charged. 
(Id., p. 870.) The plaintiff, however, challenges 
this view of the law. and insists that it is in contra- 
vention of the decision in Burr v. Burr (10 Paige, 
20). It seems clear that the opinion in that case 
went to the extent of holding that the court was 
possessed of authority to continue the payment of 
alimony beyond the life of the husband charged: 
but this case, and others which follow it, are clearly 
distinguishable from the judgment in the case at 
bar, as therein the defendant was decreed to pay 
an annuity, and was also required to give security 
for its payment, so that it became a charge upon 
his estate, to be enforced by virtue of the terms of 
the judgment entered in the action. The rights of 
the parties thereunder became clearly fixed in this 
regard, and the right was regarded as secured by 
the express terms of the power as exercised by the 
courts. And this is apparent in the decision ren 
dered in the Court of Errors, as reported in Burr 
v. Burr (7 Hill, 207). 
exercised in Peckford v. Peckford (1 Paige, 274) 
and in Forest v. Forest (3 Abb. Prac. 144-166). 


We may assume, therefore, without deciding, as it 


The same power was also 


is not necessary to a disposition of the present 
case, that such power still remains in the court: 
but it is also well settled, by the decisions already 
cited, that such power must be clearly expressed in 
the judgment or it will not pass. In Craig v. Craig 
(163 Ill. 176. 45 N. EF. 153) it was held that a judg- 
ment decreeing the payment of permanent alimony 
and making 
the same a specific lien upon land, only continued 
during the lifetime of both 


” 


parties —the rule 
therein announced being that it must unequivo- 


cally appear in the judgment that the intention was 
to bind the heir by the decree or it terminated 
upon the death of the defendant; and such is the 
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rule in many other cases in other States which 
might be cited. 

The cases relied upon by the appellant, we think, 
are not in point in the determination of the present 
controversy, for the reason that the language of 
the judgment in the present case is different from 
the provisions which were the subject of deter- 
mination in those cases, but are clearly within the 
authorities which we have cited, construing the 
language of this judgment. We think, however, 
that it was not the intention of the court to decree 
any liability beyond the lifetime of the defendant, 
and that such intention is clearly gathered from 
the provisions of the present judgment. It first 
awards alimony during the lifetime of the plaintiff. 
It then makes provision for the protection of the 
plaintiff upon the death of the defendant. He was 
required to pay the premiums upon the insurance 
policies issued upon his life, which were payable to 
the plaintiff, and which only became due and pay- 
able upon his death. Thus, by the very terms of 
the judgment, the court contemplated and made 
a provision which should inure to the benefit of 
the plaintiff upon the decease of the defendant; 
and of this provision the plaintiff has received the 
benefits, and is now in the enjoyment of an estate 
nearly three times as large as that which she seeks 
to impound for her further protection. As the 
language used did not charge liability upon the 
estate of the deceased for the payment of alimony, 
and as the terms of the judgment made provision 
for a substantial sum after the death of the defend- 
ant, we think it clear that the construction to be 
placed upon the terms of the judgment was that 
the payment of alimony should be made during the 
lifetime of the defendant, and that the sum secured 
by the policies should represent the extent of the 
demand which the plaintiff might have and enjoy 
by reason of the marital obligation which the de- 
fendant had incurred; so that in no view of this 
case do we think the plaintiff entitled to succeed. 


Oh 





REFRESHING THE MEMORY OF A 
WITNESS. 





T the Durham Assizes, in Regina v. Laidler. 
before Mr. Justice Grantham, an interesting 
point was raised on the law of evidence, on which 
the learned judge gave the following reserved 
judgment at Leeds: “ With reference to the ques- 
tion raised before me at Durham as to the admissi- 
bility of evidence by a solicitor who was allowed 
to look at his own account of his interviews with 
the prisoner dictated by him to a shorthand writer, 
and by him written in longhand shortly after the 
interview took place, I have no doubt that I rightly 
admitted the evidence, and I must decline to state 
a case. The determining point in all these cases 
is whether or not the writing looked at by the 
witness can be relied on accurately to refresh his 








memory as to the facts thereby recorded, even 
when the memory of the witness is previously 
blank on the subject. It has been held in one case 
that a barrister who has forgotten all about the 
evidence given in a trial in which he was engaged 
can look at his notes of the trial and then say, 
‘As these notes are on my brief and were made 
by me, I say that such and such evidence was 
given or was not given (as the case may be), al- 
though I have no recollection of the case.’ (Re- 
gina v. Guinea [1841], Ir. Circ. Rep. 167.) Again, 
a shorthand writer who had duly taken down in 
shorthand the material parts of an address and 
could only swear to the substantial accuracy of 
the remainder was allowed to refer to the whole 
of his report of the proceedings before giving his 
evidence. Again, when original notes cannot be 
found, the witness may look at a copy of them if 
he can swear positively from his own recollection 
after looking at the copy that it is correct. The 
use of a shorthand writer by a solicitor is now so 
much a part of the daily work of his office that if 
the reading of the account of his interviews with 
his clients dictated by him and transcribed at once 
in longhand by the clerk, but read over by the 
solicitor some time after the occurrence, enables 
him to say positively such and such events did 
occur, no objection can be taken to his so refresh- 
ing his memory, and in this case the solicitor had 
looked at this record of the interview soon after 
he had held an interview with the client. The 
shorthand clerk is his alter ego, and almost part of 
himself. In all these cases it is the peculiar cir- 
cumstances of each case that must be looked to to 
guide us in determining the question. It is not 
like the question of the admissibility of evidence; 
the writer or writings themselves are often not 
admissible as evidence at all. In this case the evi- 
dence of the solicitor, apart from the notes, is 
clearly admissible. He had looked at these short- 
hand notes soon after they were made, and he had 
looked at them again when before the magistrates, 
and as his evidence before me could not have been 
excluded because he had on these occasions re- 
ferred to his notes —if he had wished to avoid all 
auestion he could have looked at them the moment 
before he got into the witness-box. And if, as was 
the fact on those occasions, he could testify to the 
accuracy of the statements therein made, it would 
be the height of folly to compel him to give less 
accurate evidence than he could otherwise give if 
permitted to refresh his recollection in the way 
mentioned. For these reasons I decline to state 
a case.” — Law Journal (London). 


The Supreme Court, during the January term, 
1899, that has just closed, decided 533 cases and 
passed on 283 motions during the term. This is a 
slight increase over the business transacted at the 
preceding term, 
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LUCIEN BROCK PROCTOR. 


A CHARACTER SKETCH OF THE EMINENT 


AND LEGAL 


HISTORIAN 
BIOGRAPHER. 


By CHARLES J. HAILES. 





YOR half a generation there has resided in the 

Capital City of the Empire State a lawyer, 
scholar and historian of whom it can be said he has 
made the world the better for his having lived in 
it. During all that time he has been incessantly 
active. Mentally, at least, he has never seemed to 
know the meaning of the word fatigue. Produc- 
tion after production, many of them brilliant, and 
all of them interesting, has come from his pen. 
He has delved deep into political history, pored 
over neglected archives, and thrown new light 
upon many obscure or, to the present generation, 
wholly unknown events and incidents in the his- 
tory of State and nation. The friend and associate 
of eminent lawyers, statesmen and historians, he 
has had unexcelled opportunities, and has made 
the most of them. Though his severe, intellectual 
face has become familiar to many Albanians, he 
has had comparatively intimates here. In 
tastes democratic, in bearing gentleman and cour- 


few 


teous, in speech rugged, and in action vigorous, a 
firm friend and an open, honorable opponent, with 
well-defined convictions upon all leading questions 
and never lacking the courage to express them, he 
has sought always to get right and has never 
spared any effort to be so. The story of his life 
the writer, who has been privileged to enjoy a 
somewhat intimate acquaintance, has sought to set 
down in plain narrative form, without exaggera- 
tion or adulation. 
of him that he has long lived in the past is only 
partially true; while delving deep into history, 
always searching for the precious kernel of truth, 
and sparing no effort to fortify himself with irre- 
fragible proofs, no man takes a more lively inter- 
est in contemporaneous events and movements 
than he does. His familiarity with forgotten 
facts has not infrequently stood him in good stead, 
and many a well-known scholar has tested the 
quality of his literary lance and felt the keenness 
of its point. First of all a lawyer, and regarding 
his mistress always with a deep and unquenchable 
affection, he worshipped for many years at her 
shrine, served her with a singular devotion and 


ever jealously maintained her highest and best 
traditions. This portion of his career —to most of 
those who only know him slightly a sealed book — 
is glanced at later on. It is not only an honorable 
record of trial and achievement, of singleness of 
purpose and earnestness of effort, but it throws an 
interesting side-light upon the reason for the bent 
of his mind, which always has been toward the 
law, the lawyers and legal literature. In legal 
biography he has long stood facile princeps. To 
have reached such an eminence in one of the most 
difficult fields of literary effort practically would 
have been impossible had he not himself endured 
the trials and disappointments, and enjoyed the 
exhilarations and triumphs, of actual participation 
in the administration of the law, civil and criminal. 
By nature, training and habit calculated to follow 
the biblical injunction to do whatever the hands 
find to do with all might and earnestness, he 
spared neither himself nor his opponents. And 
when finally overwrought mind and body rebelled, 
and he was reluctantly compelled to relinquish for- 
ever the active practice of the profession he loved 
so well, he turned to other pursuits. Thus what 
the legal profession lost, legal literature gained. 
Lucien Brock Proctor was born at Hanover, N. 
H., the well-known seat of Dartmouth College, 
March 6, 1830. Those who are fond of tracing out 





The assertion sometimes made | 


the lines of genealogy cannot fail to observe that 
he comes of excellent stock, which was essentially 
New England. His paternal grandfather and 
great-grandfather both fought at Saratoga: the 
latter was wounded in battle and died on his way 
home. His father, Jonathan Proctor, traced his 
ancestry back to England. From that famous lit- 
tle isle came two brothers, Jonathan and James 
Proctor. The former settled at Salem, Mass., 
where he resided during the ever-memorab'e 


Cotton Mather witchcraft episode. Having mar- 


! ried in Boston, he brought his wife, a most beau- 
tiful woman, to Salem to reside, but their lives 
were destined to be blighted and their happiness 
wrecked by the terrible fanaticism of that period 
in the history of New England, to which one can- 
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not turn, even at this late day, without an involun- | Both he and his wife were stricken with the 


tary shudder. The beauty and accomplishments of 
Jonathan’s young wife did not serve to protect her 
from the fanatics, for she was charged with witch- 
craft, tried, convicted and sentenced to exe- 
cuted. Her devoted and intrepid husband, having 
made a bitter fight against the execution of the 
sentence, was charged with misprision of witch- 


be 


The same fate 
would have been the portion of his wife but that 
she was found to be with child, and to this cir- 
cumstance she owed her life. In due course she 
was delivered of a son, who was one of Mr. Proc- 
tor’s original ancestors. His mother, Ruth Carter, 
a native of Concord, N. H., a person of 
superior ability and of fine education, and, to- 
gether with the Eastmans, on the maternal side, 


craft, tried, convicted and hanged. 


was 


the Carters still constitute a considerable portion 
of the population of this historic New England 
One of Nathaniel H. 
Carter, well known as a scholar of high attain- 
Himself a graduate of Dartmouth College, 


town. her brothers was 
ments. 
he, soon after his graduation, accepted the pro- 
fessorship of languages in his alma mater, in which 
capacity he served for a period of four years. 
During the pendency of troubles with the college, 
he relinquished his chair, and on the invitation of 
De Witt Clinton went to New York and took up 
the study of the law, which he pursued with assidu- 
ity until admitted to the bar. His taste for letters, 
however, proved controlling, and in accordance 
and in 
conformity with his own desires, he abandoned the 


with the advice of some of his best friends, 


law for journalism, soon becoming the editor of 
the New York Standard and Statesman, which he 
conducted for some time with distinguished ability. 
Mr. Carter always enjoyed the personal friendship 
of De Witt Clinton. He was the friend and asso- 
ciate of that bright galaxy of American poets and 
authors which included, among others, Irving, 
Bryant, Morris, Paulding, Halleck and Willis. Mr. 
Carter died at the age of 42, at Marseilles, France. 
During the period of his residence in 
where he found time to gratify his literary tastes, 
he wrote a series of brilliant letters to 
periodicals, which not only attracted much atten- 
tion at the time, but are still read with interest and 
pleasure. Perhaps Mr. Carter’s best known poem, 
which has been pronounced by competent judges 
a remarkable production, is his “ Burial at Sea.” 
Another brother, Abiel Carter, 
Dartmouth, became a doctor of divinity, and took 
orders in the Protestant Episcopal Church. Set- 
tling in New York, he became assistant rector of 
Trinity Church, and while there married Miss 
Anna M. Beach, the niece of Mayor Lawrence. 
A few years later he accepted a call to St. Thomas’ 
Church, Savannah, Ga. He had not been a resi- 
dent of the south long before the yellow fever 


Europe, 


American 


also educated at 


epidemic swept over that portion of the country, 


carrying death into thousands of happy homes. 


saffron scourge while ministering to the suffering 
people. Their pathetic deaths, occurring within 
two hours of each other, are still remembered and 
mourned. A handsome monument, suitably in- 
scribed, marks their last resting place in the sunny 
south. Another brother, Dr. Moses Carter, was 
a famous physician well known throughout New 
England. 

The father of the subject of this sketch settled 
at Hanover, N. H., where he founded, and for 
years successfully conducted, a large cutlery estab- 
lishment. When Lucien was four years old the 
family removed to Auburn, where they continued 
to reside until he had reached the age of eighteen. 
From his earliest boyhood he was _ passionately 
fond of books. 
books were his best and favorite companions; he 
read eagerly, omnivorously, and, what is still bet- 
ter, understandingly. 


Though by no means a recluse, 


Long before he had reached 
his majority, Lucien had resolved upon being a 
lawyer. After attending the district school, he 
became a student in the Auburn Academy, still a 


| very respectable and _ well-known institution of 
| learning. His early student days were distin- 





guished by rare industry and severe application. 
He made good use of his excellent opportunities, 
and always was popular among his fellows. From 
Auburn, the course, young Proctor 
went to the academy at Oxford, Chenango county. 


after usual 
then one of the most famous private preparatory 
schools in the country, where many young men 
who afterward became distinguished in civil and 
military life were fitted for college. Among these, 
Horatio Seymour, afterward governor of the State 
of New York; Gen. Abner Doubleday and Gen. 
Edgar Morgan, the famous Confederate general, 
may be mentioned. 


One incident of young Proctor’s school days at 
Oxford is worthy of note. Lively battles between 
the academy and the town boys, armed with clubs, 
sticks, stones and other more or less dangerous 
weapons of offense and defense, were quite com- 
mon in those days, and in these stirring events 
young Proctor took his full share with the other 
manly and ambitious boys of the institution. On 
the occasion referred to, which came very near 
resulting in fatal injury to him, the town boys had 
mustered into service a small cannon, not intend- 
ing, of course, to kill anybody, but for the purpose 
of terrifying with the sound of its discharges, and 
having themselves the exhilaration of handling real 
weapons, though using only blank cartridges. In 
the excitement of the battle, this cannon in some 
way became loaded with large-sized gravel, and 
during the progress of the skirmish young Proctor 
was unfortunate enough to be struck in the calf 
of the leg by several of these ugly missiles. This 
sanguinary event, of course, put an end to the 
battle for that day, and the young soldier was 
carried off the field with a gaping wound, which 
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the surgeons declared so serious that amputation 
would be absolutely necessary. To this, however, 
the young hero absolutely refused to consent, 
knowing that it would mean his limping through 
life. He was told that failure to perform the am- 
putation would mean blood poisoning and prob- 
ably death, but he stolidly persisted in his refusal. 
The physicians naturally resented his obstinacy, 
and matters looked very threatening, when, one 
morning, an elderly woman of respectable appear- 
ance called on the sufferer and asked to see the 
wounded leg, saying she knew how to unbandage 
and rebandage it. After considerable hesitation 
she was permitted to do so. Having given the 
wound a careful examination, she said: “ Poor boy, 
you are in a dangerous position, but your leg 
ought to be saved and can be saved.” “ Who can 
save it, and how can it be saved?” asked the young 
patient. “I can save it, without doubt,” answered 
the caller, “but as I would not be allowed to 
undertake the task it would be of no use for me to 
explain how I can do it.” There was something 
in the manner of the woman that attracted the 
interest of young Proctor, something that gave 
him confidence in what she said. “ Will you un- 
dertake to cure my leg?” he asked, earnestly. 
The reply, Yankee fashion, was another query: 
“ What will the doctors and your other friends say 
if I make the attempt?” “I don’t care what they 
say,” was Proctor’s reply: “it is my leg, not theirs, 
and I am going to entrust you with the care of it. 
You may begin at once.” With the promise to 
undertake the case and begin treatment the same 
day, the woman withdrew. In the evening she 
returned, accompanied by a young:man carrying 
a large jug full of some liquid, and a basket of 
large, fresh, thick leaves. The woman at once 
began her task, freely washing the wound with the 
liquor from the jug, then binding the leaves on it. 
This she continued until, within a few days, the leg 
showed evident improvement. She persevered 
with the treatment, and finally the limb was fully 
healed. It is an interesting fact that her nostrum, 
consisting of the leaves and liquid, was from that 
now famous shrub known as witch hazel, called in 
those days witch hoppel, the medicinal qualities of 
which were at that time imperfectly understood. 
It may also be added that at the time of this inci- 
dent “ quackery,” so called, was much more com- 
mon than in these more enlightened days. The 
net result of this accident and its treatment was 
that Proctor had the satisfaction of pulling 
through without the loss of anything more serious 
than much time and some blood. During the long 
and tedious period of his convalescence, extending 
over fully twelve months, the young patient was 
not idle. He kept on with his Latin and Greek, 
under the teutelage of the Rev. Naham Gould. 
During this time of enforced physical idleness 
young Proctor found opportunity to gratify his 
taste for literature, and, in addition to his regular 





studies, he dipped deep into Dugald Stewart’s 
mental philosophy, a work which ever since has 
been a favorite of his, besides making himself 
thoroughly familiar with other classical literature. 
After his complete recovery he entered the senior 
class at Hamilton College, but by reason of the 
partial failure of his eyesight was unable to grad- 
uate with his class. Later he received his degree 
from Hamilton. 

William H. Seward was one of the ablest law- 
yers of western New York. He was a firm friend 
of Mr. Proctor’s father and family. During 
Lucien’s boyhood he was accustomed to go to the 
court house and witness the trials that took place 
there in which Mr. Seward was the chief con- 
testant. The boy formed a great admiration for 
this great lawyer and afterward illustrious states- 
man. As he grew older he used to spend many 
of his leisure hours in Seward’s office, and after 
graduation he became a regular student there. 
Mr. Proctor was a rapid penman before he be- 
came a student of the law, and often transcribed 
in a big round hand the manuscript of Mr. Seward, 
which, like that of Horace Greeley, was about as 
legible to the uninitiated as it would have been if 
written in Chinese. During this time Proctor con- 
tinued to take peculiar delight in frequenting the 
court-room at Auburn and listening to the argu- 
ments and cross-examinations in the celebrated 
cases there tried, some of them by the ablest law- 
yers in central and western New York. These 
arguments not only left a deep impress upon his 
youthful mind, but served to confirm in him the 
determination to become a member of the legal 
profession. At that time entrance into the profes- 
sion was not as easy as it is to-day. Seven years 
was the shortest probationary time. There were 
by no means the same opportunities and advan- 
tages for the acquiring of an education in the law 
as now exist: as for law schools, they were practi- 
cally unknown; but on the other hand, lawyers 
took more fatherly interest in their students, and 
to a large extent watched their course and directed 
their study. 

Among other prominent lawyers of central New 
York whose acquaintance he had formed was 
Martin Grover, then a resident of Angelica. This 
famous jurist, who later adorned the Supreme 
Court and the bench of the Court of Appeals, was 
then in the midst of a most successful practice. 
Not long after his graduation Proctor was called 
to Angelica on a business matter of some import- 
ance, which detained him several days. His visit 
was made pleasant by several prominent citizens, 
to whom he had carried letters of introduction 


from Mr. Seward. While there the Allegany Cir- 
cuit Court and Court of Oyer and Terminer were 
Having disposed of his business, Proc- 
The results of that 
visit are given in the following extract from Mr. 
Proctor’s eulogy on Judge Martin Grover, deliv- 


in session. 
tor visited the court house. 
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ered at the court house, Belmont, before the 
Allegany and Cattaragus county bars: 

“The first time I Martin 
memorable event in my life. 
visit Angelica on business. The Allegany Circuit 
was in session. Having completed my business, 
I went to the court house, anxious to learn how 
justice was administered in that distant, and, at 
that time, somewhat uncultivated country. To my 
surprise I beheld a bar as brilliant as any in central 
or western New York. A criminal case that at- 
tracted great attention had just been moved. 
Luther C. Peck, then of Pike, Allegany county, 
and the late Edward Howell, of Bath, then in the 
plentitude of their splendid practice, appeared for 
the people. The Hon. William G. Angel, then a 
leading lawyer of the State, appeared for the de- 
fense, and, as I supposed, was conducting it alone. 
In the crowded bar, not far from him, and near 
the prisoner, sat a poorly, nay, if I must say it, a 
shabbily dressed young man, whom I took to be 
a friend of the accused. 
face. 


Grover was a 
I had occasion to 


saw 


For a long time I did not 
It was turned toward the 
stand, whose occupants he watched with an all- 
absorbing interest. Sometimes he whispered to 
Mr. Angel. At length the young man turned so 
that I obtained a full view of his face, and I was 
struck with his broad, expansive forehead —a face 
on which intellect had set its signet-seal —a face 
animated with thought —a study for a painter — 
and I silently congratulated the prisoner on hav- 
ing a friend so intelligent to stand by him in his 
hour of peril, but regretted that ‘chill penury’ 
compelled him to dress so very poorly. 
last the evidence was all in it became the duty of 
the defense to address the jury. Judge of my sur- 
prise when this apparently poverty-stricken young 


see his witness 





man arose and commenced summing up to the | 


jury. for I did not dream he was a lawyer. But 
his language soon began to attract my attention 
and arouse in me the enthusiasm that eloquence 
always does. His exordium was modest, but ex- 
ceedingly rich in thought, couched in language of 
the plainest common sense, unaffected by any at- 
tempt at eloquence, yet in every sense eloquent; 
free from all rhetorical drapery, yet tersely rhetor- 
ical—-every word adjusted its appropriate 
place — and the fabric of his argument grew into 
a beautiful and perfect edifice. He talked of com- 
mon matters in a direct and common way, some- 
times arriving at his conclusions by a sort of 
cross-road route. He flew to no distant sphere 
for the purpose of exhibiting a graceful flight, but 
grasped the case, and all of it. handling it with 
something of the plastic ease of a potter forming 
clay into symmetrical form. At times he was one 
of the jurors, anxiously endeavoring to harmonize 
the deep, angular lines in the circttmstances of the 
case: occasionally he paused to give extension to 
some latent thought, illuminating it with language 
that brought it out in all its force. Finally his 


to 








argument was characterized by such power of 
mind and stores of legal knowledge that it ren- 
dered him the peer of any lawyer around him in 
the bar. It was a strange, novel and wonderful 
combination. It was intellect in its amplitude, 
eloquence approaching perfection, talents in their 
affluence, mind in its triumph. It was Martin 
Grover in the garb of poverty triumphing in the 
high-born majesty of mind. He was one of the 
most formidable adversaries that ever stood at the 
bar. One could do nothing with him; could make 
no calculation for him; could never tell in what 
manner or where his blows would fall, or where 
his points of attack would be; what scheme of de- 


fense he would adopt. His overflowing manner 





When at | 


irresistibly with him, often sub- 
merging all the sober, painstaking arguments of 
his opponent in a sea of laughter. At the bar he 
had the faculty of his expressions the 
exact thoughts; of embodying 
each separate idea in an adequate, but not redund- 
ant form.” 


carried the jury 
! 


making 


reflection of his 


During Proctor’s stay at Angelica he listened to 
several the court 
and the jury, and he became so delighted with him, 
was so deeply impressed with his learning, elo- 


of Grover’s arguments before 


quence and success, that he determined to begin 
| his legal studies with him. Accordingly he called 
| on Mr. Grover and expressed his desire to enter 
| his student. Mr. had 
previously met Mr. Proctor company in the 
village, expressed his surprise that a fashionable 
| young gentleman, fresh from college, accustomed 


office as a Grover, who 


in 


to see the great lawyers of central and western 
New York, should have any’ desire to enter an 
office so different from those he was accustomed to 
see. 


“Why have you come to this determination?” 
asked Grover. 

“ Because I desire to prepare myself thoroughly 
for the practice of law, and I think I can do this 
with you better than with any other person I know. 
I have decided to become a student in your office, 
; if you will accept me,” said Mr. Proctor. 

“T will do so with pleasure, under the sole 
consideration that you come here to study law, 
for I will not have a student about me who does 
not make that study the great object of his life.” 

“You have hit me exactly, Mr. Grover. That is 
the great object of my life.” 

“Very well, you can commence at any time you 
desire.” 


In less than a month young Proctor was in- 
stalled as student at law in the office of William 
G. Angel and Martin Grover. 


This connection, which lasted a year or more, 
Mr. Proctor has ever regarded as one of the most 
fortunate of his career. It afforded him most 
valuable experience and training in the law under 
the eye of a legal giant. Grover was a perfect 

| glutton for work. He was a bachelor, and his 
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sleeping apartments were situated directly over 
his office and library. Not content with trying his 
cases and preparing his briefs and arguments dur- 
ing the day, he pored over his books far into the 
night. ‘““He had a habit — of course, a very bad 
one,” remarked Mr. Proctor on one occasion to 
the writer, “of reading in bed. Frequently he 
would come across an important citation, and not 
having the book of reference at hand, would send 
me down stairs after it. Often, in winter nights, 
with the mercury hovering about the zero point, 
have I gone down to the library on such an er- 
rand, clad only in my robe de nuit. But it was 
useful discipline, and the drill I obtained while 
with Grover was of very great value to me. He 
and I became fast friends, which friendship con- 
tinued throughout his whole life. I made rapid 
progress in my studies, and never ceased to admire 
the prodigous industry, native ability and unruf- 
fled geniality of Martin Grover. In addition to all 
this, I frequently journeyed with him to Auburn 
and other places, and heard him try cases, many 
of them causes celebres, as only he could try them. 
The experience thus gained was of the greatest 
value to me afterward, when I undertook practice 
on my own account.” 

During Mr. Proctor’s residence at Angelica he 
became a favorite in its social circles, particularly 
at the country seat of Judge Philip Church, a dis- 
tinguished character in the history of this State. 
John B. Church, the father of Philip Church, a 
wealthy English gentleman, and by birth enti- 
tled to a seat in the English parliament, mar- 
ried Angelica, the eldest daughter of Gen. Schuy- 
Alexander Hamilton married Elizabeth 
Schuyler, the general’s youngest daughter. Philip 
Church thus became the nephew by marriage of 
Alexander Hamilton. He studied his profession 
with Hamilton, in New York. and proposed to 
enter upon practice with him in the metropolis 
but a large tract of land, embracing a considerable 
part of what is now Allegany county, fell by de 
scent to him: he then abandoned his profession to 
take possession of it, removed to Angelica and 
established his naming it ‘ Belvi- 
dere.” It became a center of attraction for much 
of the refined society of western New York and 
other portions of the State. 
came a favorite in the family through his intimate 
acauaintance with one of the sons, Philip. and 
spent much of his leisure time there. 
after the death of Alexander Hamilton, Judge 
Philip Church became the custodian of the pistols 
which were used by Hamilton in the famous duel 
with Burr, and they were always objects of the 
deepest interest to Proctor, who describes them as 
elaborate, exquisitely fashioned weapons, having 
heen made especially for duelling purposes. They 
had ebony stocks, were about twelve inches long. 
with barrels octagonal in shape, and beautifully 
formed, and were of about 42 calibre, with locks of 


ler; 


home there, 


Young Proctor be- 


Some years 





the finest workmanship, both having gold mount- 
ings. Proctor frequently admired the weapons, 
which he regarded as intimately connected with 
one of the most important incidents in the history 
of the State. 

Mr. Proctor was duly admitted at Rochester in 
1852, and began the practice of the law at Port 
Byron. After a few years’ successful practice he 
removed to Dansville, which became the field of 
his future labors until he came to Albany, about 
fifteen years ago. During the period of his active 
practice he was identified as counsel with many im- 
portant cases, civil and criminal. Some of these 
cases will be glanced at later on. Owing to the 
breaking down of his health, caused by too sévere 
application in the celebrated Covert murder case, 
Mr. Proctor was compelled, on the urgent advice 
of his physician, to relinquish active practice, and 
he then turned to work germane to his practice as 
a lawyer, and in which field of labor he later 
achieved such remarkable success. For three or 
four years of the time during which he was out of 
practice, at Dansville, he contributed articles on 
historical subjects to the leading magazines, not- 
ably the Atlantic Monthly, then in the height of its 
popularity, and these, together with others on legal 
subjects, attracted general attention. Among 
other labors undertaken about this time was the 
revision and annotation of Hammond’s Political 
History of the State of New York, a stupendous 
task, now nearly completed. 


(To be continued next week.) 
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STIPULATION FOR JUDGMENT ABSOLUTE ESSENTIAL 
FOR JURISDICTION OF APPEAL FROM ORDER 
GRANTING NEw TRIAL. 

New Yorxk Court oF APPEALS. 

Decided November 21, 1899. 


Stemunp M. Munpt, as Administrator de bonis 
non of Martin M. Mundt, Deceased, Respond- 
ent, v. GERTRUDE GLOKNER, Appellant. 


The Court of Appeals has no jurisdiction to enter- 
tain an appeal from an order of the Appellate 
Division granting a new trial unless the notice 
of appeal stipulates for judgment absolute in 
case of affirmance, even though leave to ap- 
peal be granted by the Appellate Division and 
the order granting the application contain a 
certificate stating that a question of law was 
involved which should be reviewed in the 
Court of Appeals. 


Marshall B. Clarke for appellant; Alfred Steck- 
ler for respondent. 


O’Brien, J.— This action was originally brought 
by a father, 


as the administrator of his deceased 
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son, to recover damages growing out of the death | recovered in the action are exclusively for the 
of the son, caused, as alleged, by the negligent act | 


of the defendant. 
that the defendant, being a druggist and pharma- 
cist, doing business in the city of New York, was 
applied to by the son on the 25th day of June, 
1892, to sell to him ten grains of quinine; that 
thereupon she sold and delivered to him a pack- 
age purporting to contain quinine, and was so 
marked, but that in consequence of the careless- 
ness and neglect of the defendant, her agent, 
servant or employe in the management of the 
business, instead of delivering to him ten grains of 
quinine, there was delivered to him ten grains of 
morphine; that the son intended to purchase 
quinine as a medicine, and, supposing that that 
article had been delivered to him, swallowed the 
contents of the package delivered to him, or a por- 
tion thereof, which produced his death. 

Edward M. Mundt, the original plaintiff and 
administrator, was the sole next of kin of the de- 
ceased, and he died on the 22d of May, 1895, be- 
fore the trial of the action. Thereupon the present 
plaintiff, as administrator de bomis non of the de- 
ceased son, was substituted in place of the admin- 
istrator. At the trial, when it appeared that the 
administrator and sole next of kin of the deceased’s 
son had died subsequent to the commencement of 
the action, the defendant’s counsel moved that the 
complaint be dismissed on the ground that the 
action had abated by reason of the death of the 


only party for whose benefit the statute authorized | 


a recovery of damages. The trial court granted 
the motion and the complaint was dismissed. The 
administrator de bonis non appealed from the judg- 
ment dismissing the complaint to the Appellate 
Diivsion, and the judgment of the trial court was 
reversed and a new trial granted. The defendant 
has appealed to this court from the order reversing 
the judgment and granting a new trial, but the 
notice of appeal does not stipulate’ for judgment 
absolute in case of affirmance. 

On the argument in this court the counsel for 
the administrator de bonis non moved to dismiss 
the appeal on the ground that the court had no 
jurisdiction. It appears, however, from the record 
that, prior to the service of the notice of appeal to 
this court, the defendant applied to the Appellate 
Division for leave to appeal, and his application 
was granted by that court, and the order granting 
the application contains a certificate stating that a 
question of law was involved in the case which 
should be reviewed in this court. The question of 
law stated was, in substance, whether the action 
abated upon the death of the father and sole next 
of kin of the person whose death, it is alleged, 
was produced by the negligent act of the defend- 
ant. 

Actions of this character are based wholly upon 
the provisions of the statute (Code Civ. Pro., secs. 
1902, 1905), where it is provided that the damages 





It is alleged in the complaint | 





benefit of the decedent's husband, or wife, or next 
of kin. It seems that the deceased son was un- 
married, and, hence, it was argued that, after the 
death of his father, there was no one surviving 
who was entitled to damages in consequence of his 
death. 

The question certified, and which is clearly in- 
volved in the case, is undoubtedly an interesting 
one; but since we have arrived at the conclusion 
that we have no jurisdiction of the case, we re- 
frain from discussing it. The jurisdiction of this 
court is limited by the Constitution to questions of 
law. The question must arise, in all appeals given 
as matter of right, either upon a review of a final 
judgment or a final order in a special proceeding, 
or an order granting a new trial upon exceptions. 
This court never had jurisdiction to review an 
order granting a new trial except in conjunction 
with a stipulation for judgment absolute. That 
was for the plain reason that the order granting a 
new trial cannot be in any sense a final judgment, 
and in many cases determines nothing concerning 
the real merits of the controversy. Hence, it has 
long been the practice, embodied in the statute, to 
require a party who seeks to review in this court 
an order granting a new trial, to accompany his 
notice of appeal with a stipulation that, in case he 
fails to succeed, an absolute judgment shall be 
rendered against him. The jurisdiction of this 


| court is expressed in section 9 of article 6 of the 


| 





present Constitution, which went into effect on 
the 1st of January, 1895. The language of the sec- 
tion is as follows: “ Except where the judgment is 
of death, appeals may be taken, as of right, to said 
court only from judgments or orders entered upon 
decisions of the Appellate Division of the Supreme 
Court, finally determining actions or special pro- 
ceedings, and from orders granting new trials on 
exceptions, where the appellants stipulate that 
upon affirmance judgment absolute shall be ren- 
dered against them.” It will be seen from this 
language that the jurisdiction of this court is re- 
stricted to final judgments in actions, and to two 
classes of orders therein specified. One is a final 
order in a special proceeding, which is not at all 
involved in this case. The other class of orders 
which we may review are described in the Consti- 
tution as orders “ granting new trials on excep- 
tions, where the appellants stipulate that upon 
affirmance judgment absolute shall be rendered 
against them.” Therefore, one of the conditions 
upon which the jurisdiction of this court depends, 
when an order granting a new trial is appealed 
from, is that the appellant shall stipulate that upon 
affrmance judgment absolute shall be rendered 
against him. The legislature cannot dispense with 
this condition, since it cannot enlarge the jurisdic- 
tion of this court in that respect, though it may 
further restrict it. 

The learned counsel for the defendant contends 
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that, inasmuch as the Appellate Division has al- 
lowed an appeal in the case, and has certified to 
us a question to be determined, this court has thus 
acquired jurisdiction of the case. But that, 1 
think, is a mistake. It is true that, in the same 
section of the Constitution already quoted, it is 
provided that * the Appellate Division, in any de- 
partment, may, however, allow an appeal upon any 
question of law which, in its opinion, ought to be 
reviewed by the Court of Appeals.” That pro- 
vision must be read with the other already quoted. 
When the whole section is read together, the 
meaning is that in those cases where a party is not 
permitted to appeal to this court as matter of 
right, he may procure an allowance of the appeal 
from the Appellate Division. But it does not per- 
mit an appeal to this court from an order granting 
a new trial, except upon the condition specified in 
the section; that is to say, a stipulation for judg- 
ment absolute. The construction which 
learned counsel for the defendant has put upon the 
provision empowering the Appellate Division to 
allow appeals would enable the courts below to 


dispense with the necessity for a stipulation for | 


judgment absolute in all cases where an order 
granting a new trial is sought to be reviewed. In 


other words, it would make the right to appeal | 


from that class of orders depend not upon the 
condition which the Constitution prescribes, that 
is to say, a stipulation for judgment absolute, but 
upon the views of the Appellate Division in every 
part of the State with respect to the question 
whether there was involved in the case a question 
of law which ought to be reviewed. 

The correct construction of the Constitution and 
the statute which follows it is that certain speci- 
fied appeals may be made to this court as matter of 
right. Certain other appeals, not given as matter 
of right, may be sent here on the certificate of the 
court below, but that court has no power to allow 
an appeal, given as matter of right upon certain 
conditions, by dispensing with the conditions. 
Every provision of the Constitution and the statute 
should be given effect, according to the intention 
of the lawmakers, and that clause of the section 
permitting the Appellate Division to allow appeals 
can have full scope and operation by limiting it to 
cases where the appeal is not given as matter of 
right. In this way effect is given to both pro- 
visions. It was not intended by the provision 
allowing the courts below to certify cases here to 
permit appeals from orders granting: new trials 
without any stipulation for judgment absolute. 
That would open the door for appeals from judg- 
ments or orders not final to an extent, and upon 
conditions not existing before. 

There is no reason for believing that the framers 
of the Constitution intended to enlarge the right 
to review in this court orders granting new trials. 
On the contrary, the fair construction of the lan- 
guage employed indicates quite clearly an inten- 





the | 





tion to confine such appeals within the old limits, 
and subject to the conditions always imposed upon 
a party desiring to be heard here on appeal from 
an order directing another trial. 

When the judgment for the defendant in this 
case was reversed and a new trial granted two 
courses were open to counsel. He could go back 
to the trial court and retry the whole case, and, if 
final judgment was rendered against him, he could 
review any error of law in this court. Or, he 
could appeal directly to this court upon giving the 
stipulation which the Constitution and the statute 
require. The Appellate Division had no power to 
dispense with this condition, and it did not in 
terms attempt to. 

The appeal should, therefore, be dismissed, with 
costs. 

All concur. 

Appeal dismissed. 


—————_@ 


THE “ VICE-PRINCIPAL” DOCTRINE IN 
NEW YORK. 


N July 10, 1894, this journal contained an edi- 
torial upon the above subject, written apropos 

of the then recent decision of the New York Court 
of Appeals in Hankins v. N. Y., L. E. & W. R. R. 
(142 N. Y. 416). We referred to the fact that such 
decision marked the first authoritative recognition 
of the “ vice-principal” or “ superior-servant” 
doctrine in New York. It was held that the train 
dispatcher of a division of a railroad, who, in di- 
recting the movements of two trains which were 
being run entirely on special orders, makes a mis- 
take whereby the trains collide, is a vice-principal 
as to a fireman on the engine of one of them, who 
is injured thereby, so that the railroad corporation, 
the common master, is liable. We said at that 
time: “ Upon the essential merits there is so much 
to be said in favor of the ‘ vice-principal’ doctrine 
— if one believes generally in the liability of an 
employer for negligence resulting in injury to a 
servant — that we are not at all surprised that the 
Court of Appeals has followed the Supreme Court 
of the United States. The vice-principal doctrine 
is a natural incident of the growth of large cor- 
porations. A corporation can act only through its 
officers and agents. In one sense of the term all 
of the officers and employes are fellow-servants; 
a brakeman is co-servant with the president of the 
company. It is evident that, if the fellow-servant 
doctrine were administered with strict logic, if 
nothing further were required than ordinary care 
in the selection of officers and employes, the liabil- 
ity of railroad corporations for negligence would 
be very substantially restricted. * * * The prac- 
tical difficulty is that an arbitrary line must be 
drawn somewhere. * * * A train dispatcher 
has wider discretion than a conductor, but there is 
no real distinction in principle between them, be- 
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cause each is the alter ego of the company in his 
own sphere.” In Chicago, M. & St. P. Ry. v. 
Ross (112 U. S. 377) it was held that a railroad 
company was liable for injury to an engineer of a 
train resulting from the negligence of its con- 
ductor. In Baltimore & Ohio R. R. v. Baugh 
(149 U. S. 368) the company was held not to be 
responsible to a fireman for an injury resulting 
from the negligence of one who was acting both as 
conductor and engineer of a train consisting of 
engine and tender only. The majority of the Su- 
preme Court of the United States could not con- 
sent to the carrying of the vice-principal doctrine 
to the extent contended for in the latter case. The 
difficulty of consistently administering the vice- 
principal doctrine is so serious that we have in 
general favored adherence to the common-law 
iellow-servant doctrine by the courts, until legis- 
lation steps in to modify the ancient doctrine and 
adapt it to the complex modern development of 
corporate enterprise. Nevertheless, we were not 
at all surprised that — in the absence of legislation 
— the New York Court of Appeals was drawn into 
the current of authority favoring the recognition 
of the vice-principal doctrine, in a case where the 
negligent employe occupied such an important and 
independent discretionary position as that of tra 
dispatcher. 

In the recent decision of the New York Su- 
preme Court, Appellate Division, Second Depart- 
ment, in Maltby v. Belden, November, 1899 (60 N. 
Y. Supp. 824), a majority of the court seems to 
have gone to quite considerable lengths in holding 
an employer liable for the negligence of a superior 
servant, whereby an inferior employe suffered in 
jury. It appeared that a gang of men were ordered 
by their foreman to assist in extinguishing a fire 
endangering their master’s property. In so doing, 
they were put, together with other gangs, under 
the direct control of another employe, having 
general supervisory power and known as a “ walk- 
ing boss.” Plaintiff's intestate was killed by the 
falling of a burning stump. The “ walking boss’”’ 
had been informed that the stump had burned at 
the bottom so that it was likely to fall, but neg- 
lected to warn the men. It was held that such 
neglect was negligence for which the master was 
rendered liable, and that the present action by the 
administratrix of the decedent was sustainable. 
The dissenting judges cite Cullen v. Norton (126 
N. Y. 1), in which it appeared that plaintiff's in- 
testate was engaged in quarrying stone. The stone 
was loosened by blasting. After the blast it was 
found that the charge in one of the holes had not 
exploded. The foreman of the defendant exam- 
‘ned it, and found the fuse unconsumed, but failed 
to remove it. He set other workmen to work 
drilling within two feet, and directed the plaintiff's 
intestate to drill some twenty or thirty feet distant. 
The fuse caught fire. The charge in the hole ex- 
ploded, causing the death of the plaintiff’s intes- 





tate. It was held that the negligence of the 
foreman was not the negligence of the master, and 
that the defendant was not liable. It is difficult to 
perceive any distinction between the two cases, 
except such as may arise from the superior grade 
of authority and responsibility of a “ walking 
boss” over that of an ordinary foreman. —N. Y. 
Law Journal. 


- > 


Legal Hotes. 


Among the prominent members of the bench 
and bar who were called away by death during the 
year 1809 were Justice Stephen J. Field, of the 
United States Supreme Court; Judge Thomas M. 
Cooley, of Michigan; Chief Justice Walbridge A. 
Field, of Massachusetts; Chief Justice Charles H. 
Roberts, of Maryland; Judge F. Carroll Brewster, 
of Philadelphia; Thomas Semmes, of New Or- 
leans; former Chief Justice Charles P. Daly, of 
New York City; Justice David L. Follett, of the 
State Supreme Court, and former Justice George 
F. Daniorth. 

Dorman B. Eaton, of New York City, who died 
recently, was a lawyer of ability, and had long 
been a leader in the cause of civil service reform. 
He was born in Hardwick, Vt., June 27, 1823, and 
was a graduate of Vermont University and Har- 
vard Law School. Admitted to the bar.in New 
York in 1850, Mr. Eaton soon gained a high posi- 
tion as a lawyer. He was engaged in some of the 
which Fisk and 
Mr. Eaton was the author of sev- 
eral legal works. 
William Curtis as 
commission. 


early railway controversies in 
Gould figured. 
In 1873 he succeeded George 
chairman of the civil service 
which the trained mind of a 
metropolitan lawyer can turn to almost any line of 
activity is well illustrated in the case of the new 
secretary of war. A few months ago nothing was 
further from the thoughts of Hon. Elihu Root 
than the exacting duties of the portfolio of the 
war department, yet-he turns aside with ease from 
the complex details of a large law practice of the 
highest importance to the greater task of bringing 
order out of the chaos, which was the blot upon 
the conduct of our late war with Spain, and in an 
amazingly short time has reorganized the entire 
department, equipped and officered the accessions 
to the army in a ‘highly creditable manner; trans- 
ported an adequate force to the Philippines and 
practically restored order there, and has presented 
a careful and comprehensive report and review of 
the work of the war department, which is a most 
valuable contribution to current history, as well as 
the forecast and inspiration of all the reforms 
which are yet to be worked out in the army and 
the still greater constructive work required to 
place our island dependencies on a proper working 
basis. Surely this is a record of which all lawyers 
may well be proud. — Credit and Legal News. 


The facility with 
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Legal Laughs. 

A good story is being told about a juror who 
was drawn for service in the Buffalo (N. Y.) 
Criminal Court recently on a murder case. He 
was one of those men who was willing to do his 
part as a good citizen, but he had a prejudice 
against circumstantial evidence which was so 
strong he could not dispel it from his mind, and 
it finally became necessary to excuse him. 

He answered the questions put to him by the 
prosecuting attorney to qualify, but when the attor- 
ney for the defendant got down to where he asked 
him if he could convict a person on circumstantial 
evidence he hesitated. 

“Why do you hesitate?” asked the judge. 

“Well, [ll be frank with you,” replied 
juror; “I don’t believe in it.”’ 

“ If the evidence was so overwhelming that there 
could be no doubt of the prisoner wouldn’t you 
vote to convict?” 

“No.” 

* Why?” 

* Judge, can I whisper to you? 

Tea 

There was a three-minute conversation between 
the judge and the juror, at the conclusion of which 
the judge smiled and then he said: *‘ Juror, you are 
excused.” 


the 


The attorneys did not forget the incident, and 
at the close of the day’s session they asked the 
judge what the trouble was with the juror who was 
excused. 

The judge said the man told him he was the 
owner of a farm in Checktowaga, and among his 
live stock was a handsome pet alf. One day, while 
he was out in the barnyard chopping at a fence with 
an ax, this calf made a break to get out of the 
yard. With the ax still in his hand he ran after 
the animal and caught him by the tail. Just as he 
was dragging it back from an opening in the fence 
a member of the family happened along, and, see- 
ing him with an ax in his hand, concluded that he 
was suffering with an attack of senile dementia 
and in his fury was trying to hack the poor beast 
into veal cutlets. 

“ Judge, I was perfectly rational, and I protested 
that I was attempting nothing of the kind,” said 
the juror, ‘“ but appearances were against me, and 
to this day I am unable to convince my family that 
I was not crazy and was not trying to murder that 
calf. That’s the reason I am against circumstantial 
evidence.” — Exchange. 


—_—+> 


English Aotes. 


Lord Penzance is the fourth ex-judge sitting in 
the house of lords who has died during the past 
year, the others being Lord Herschell, Lord Esher 
and Lord Watson, By the death of Lord Penzance 





the surviving members oi the Order of the Coif 
have been reduced to three — Lord Field, Lord 
Ludlow (Lord Justice Lopes), and Mr. Sergeant 
Frederick Lowton Spinks, who is the last surviving 
member oi the Order of the Coii who has prac- 
ticed as a sergeant at the bar. Lord Field and 
Lord Ludlow became, in accordance with the prac- 
tice which prevailed before 1875, members of Ser- 
geants’ Inn on the eve of their elevation to the 
Bench. 


A correspondent of the London Times writes: 
* Some eight years back an aunt of mine died in 
Scotland, leaving a-sum of £600 in the hands of 
trustees for ‘the maintenance and education’ of 
my children. ‘the trustees renounced, and the 
Court of Session in Edinburgh, to whom the case 
was remitted, appointed a judicial factor to admin- 
ister the bequest at the rate of £1 per week. At 
the end of last year | received notice from the 
judicial factor that the fund was exhausted. lI 
applied to him for an account. I received it last 
month, just ten months after my application. I| 
had in the meantime made several other applica- 
tions for the account. I append a copy of the 
document: * 1891 — Paid law costs of my appoint- 
ment as factor, £191 13s. 4d.; further costs, £54 
Is. 5d. 1898— Factor’s expenses, £23 IIs.; re- 
tained in hand against my discharge, £24 Is. I1d.; 
checks to you, £306 12s. 4d.— total, £600.’ Ac- 
cording to Scotch procedure, which is frequently 
said to be so much cheaper than in England, it 
costs £293 7s. 8d. to administer a bequest of £600. 
Being a poor Scotsman myseli, | can but exclaim 
with my worthy fellow-countryman, the immortal 
Baillie Nicol Jarvie, ‘ Pro-dee-geous.’” 

Our readers may possibly remember that in the 
discussion which took place in our columns some 
time ago as to who was the oldest practicing solici- 
tor in England and Wales, we had no sooner 
comfortably enthroned a venerable practitioner as 
the “ father” of all solicitors when down came a 
Lyddite shell into our camp in the shape of a re- 
monstrance from some friend of a yet more ven- 


erable solicitor, in relation to whom our own 
“selection” was clearly shown to be quite a 
youngster. After having had our infallibility 


severely shattered by this continuous bombard- 
ment, we retired from the contest. We only now 
reappear to inquire, with the greatest possible 
deference, whether there is any practising solicitor 
now living who can show a greater age or longer 
practice than that which we find attributed in the 
Daily Mail to Mr. George Hensman, of the firm of 
Messrs. Hensman & Marshall, of No. 62 Lincoln’s 
Inn Fields. He was admitted in Easter term, 
1835, and his name appears in the Law List for 
1809 as still in practice, and he is stated to be in 
his ninetieth year. If any one has any objection 


to Mr. Hensman’s being declared the oldest prac- 
ticing solicitor, he is forthwith to delare it. — 
Solicitors’ Journal. 








